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THE VIRGINIA STATUTE OF CONTEMPTS. 



II. 

The language of various courts has been cited to the effect that the 
power to punish for contempt is inherent in all courts, and its exist- 
ence is essential to the promotion of order in judicial proceedings, and 
to the enforcement of the judgments, orders and writs of the courts, 
and consequently to the due administration of justice. 

These citations have been made by the critics of the Virginia stat- 
ute, as if by this use of language the authorities meant to say, that 
because the courts possessed this inherent power, therefore the power 
itself was beyond legislative interference and control. 

But the Supreme Court of the United States states the case in this 
respect, as strongly as could be desired, and follows it up by the de- 
claration that in spite of the fact that they possess this power in com- 
mon with all other courts of record, the District and Circuit Courts 
of the United States are the subjects of Congressional regulation in 
the exercise of the power to punish for contempts. 

The Virginia Constitution, like the Federal Constitution, divides 
the powers of government among three departments. It declares that 
there shall be a Supreme Court of Appeals, circuit courts and county 
courts. (See Art. VI, sec. 11.) "The jurisdiction of these trib- 
unals, except so far as the same is conferred by the Constitution, shall 
be regulated by law." 

As in the case of the Federal Supreme Court, so with us, certain 
original jurisdiction is given to our Supreme Court. There is no 
jurisdiction given by the Constitution to our circuit courts, but the 
power to confer it, and the extent to which it may be conferred, is 
remitted entirely to the legislature. Moreover, the districts of the 
circuit courts can be arranged, diminished or increased at the will of 
the same department. 

It would seem to me to be almost a waste of words to argue, that 
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there is any difference in substance between the provisions of the Fed- 
eral Constitution relating to the courts to be established by Congress, 
and the provisions of our Constitution as to our circuit courts, or be- 
tween the conclusions flowing from these provisions. 

The Federal Constitution says that the judicial power of the United 
States shall be vested in, &c, &c. . . . and in such inferior courts 
as Congress may from time to time establish. This has been held to 
give Congress supreme powers of regulation over the circuit and dis- 
trict courts. 

Our Constitution says that there shall be inferior courts, called cir- 
cuit courts, with a jurisdiction to be given by the legislature. Now, 
can it be argued that because the one Constitution does not name the 
inferior courts, therefore the legislative department in that govern- 
ment has supreme powers of regulation, while in the other case our 
Constitution-makers have sought to avoid this result by the very 
simple device of giving a name to the inferior courts? 

The name is a matter of indifference. These courts might have 
been called circuit superior courts, or superior courts, or circuit courts 
of law and equity — in a word, anything. 

Whatever their names, our inferior courts known as circuit courts, 
and deriving by express constitutional declaration all their jurisdic- 
tion from the statutes of the law-making department, are no more 
Constitutional courts, than are the district courts of the United States. 
Suppose the Federal Constitution had in terms said that the judicial 
power of the United States shall be vested in such courts as Congress 
shall from time to time establish, these courts to be called district 
courts, and circuit courts, would the most hair-splitting refiner be able 
to discover any difference in substance between this language, and that 
considered in Ex parte Robinson, or, because the appellation of the 
courts was given in the Constitution, to draw as a conclusion from this 
circumstance, that it thereby intended to make the tribunals which it 
created, independent of legislative control ? 

The Supreme Court of West Virginia, in State v. Frew, 49 Am. 
Reports, p. 275, commenting on the case of Ex parte Robinson, says: 

"We have already seen that the power of courts, created by the Constitution, 
to punish contempts, is an inherent power, without which they might wholly fail 
in the object of their creation. When a court is created and exists by some legis- 
lative act, it follows that the power which creates must confer, and can take away 
its jurisdiction at its pleasure. As a consequence, the same power can define con- 
tempts against, and prescribe the measure and mode of punishment, or even with- 
hold altogether from such court, the power to punish the same. These are not 
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questions of power, but of expediency only, and of this the legislature must 
judge." 

This reasoning is to the effect that the power which confers, can take 
away jurisdiction, and that in consequence of this power to confer and 
take away, the legislature possessing this authority, has complete con- 
trol over the subject of contempts in connection with the exercise of 
the jurisdiction which it confers. The editor of the Lawyers' Re- 
ports Annotated, in a recent opinion reviewing all the cases, concludes 
as follows: 

" If a court is a creation of the legislature, it is not unreasonable to say that 
the power which created it, or which has the constitutional right to determine its 
jurisdiction [italics mine], may restrict in respect to punishment for contempt." 

All the jurisdiction possessed by our circuit courts is derived from 
legislative enactment, and this power in the legislature to give and to 
take away jurisdiction, is conferred by the Constitution itself. 

In the light of Ex parte Robinson, of the similarity between the 
Federal and Virginia Constitutions in respect to what they respectively 
say on the subject of inferior courts, and of the reasoning of the au- 
thorities cited supra, it is difficult to see how the conclusion can be 
avoided that our circuit courts are as truly the subjects of legislative 
control, in matters of contempt, as are the inferior courts of the 
United States the subjects, in this respect, of Congressional legislation. 

In fact, the argument that the circuit courts of the United States 
possess a jurisdiction, and a power to punish for contempt, which is 
superior to Congressional interference, rests upon stronger ground than 
a like argument in behalf of our circuit courts. 

The Federal Constitution does not say that the jurisdiction of its 
courts shall be determined by Congress, but that the judicial power 
shall extend to all cases in law and equity arising under the Constitu- 
tion, the laws of the United States, &c. 

Congress is vested with the power to ordain and establish the courts, 
while the Constitution fixes the cases to which the judicial power of 
these courts, once established, shall extend. But in the Virginia Con- 
stitution it is expressly declared that the jurisdiction of the courts, 
except, &c, shall be regulated by law. And the entire jurisdiction 
of the circuit courts in this State is regulated by law, there being no 
exceptions as to them. 

The duty of establishing inferior courts has been clearly laid upon 
Congress, and these courts, when established in conformity with ex- 
press Constitutional directions, might be said to be " Constitutional 
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courts," but it has been seen that they are subject to Congressional 
control. It may be suggested that a possible difference between the 
case of these courts, and that of the Virginia circuit courts, may be 
found in the fact, that while Congress may not create these subordinate 
courts, our Constitution declares there shall be circuit courts. But 
this is a distinction without a difference. Congress, it is true, if it 
chose, could leave the country at large to all the inconveniences re- 
sulting from the lack of a judicial system which it declined to estab- 
lish; but is any provision made against the same condition of affairs 
in this State, should the legislature decline to carry out the directions 
of the Constitution ? What matters it if the Constitution does declare 
that there shall be circuit courts, when it has left those courts without 
jurisdiction ? The legislature need only refuse to exercise its power 
to confer jurisdiction, and we are as completely without an operative 
system of inferior courts as, in a case of refusal by Congress to estab- 
lish subordinate tribunals, the people of the United States would be. 
In every essential respect the Virginia legislature bears the same rela- 
tion to our circuit courts, that Congress does to its own circuit courts. 

If the provisions of the Federal Constitution declaring there shall 
be a supreme court, and conferring upon it limited original jurisdic- 
tion, can be properly construed to make that court a Constitutional 
court, then like provisions in our Constitution as to our Supreme 
Court would lead to the same conclusion in its case. 

This being so, it is difficult to see why similar provisions in the two 
Constitutions relative to the systems of inferior courts for which they 
provide, do not point to one and the same conclusion for each case — a 
conclusion which in one jurisdiction has been judicially reached, that 
the legislative department has the power of ultimate regulation and 
control, over the exercise by these courts of the authority to define and 
punish contempts. 

All the analogies, therefore, contribute to the conclusion that our 
circuit courts are not superior to legislative regulation in respect to 
the power to punish for contempt, but that as to them, the statutes of 
Virginia are the law specifying the cases in which summary punish- 
ment may be inflicted. 

Of course, if the legislature possesses this supreme power, the recent 
statute is constitutional, but this claim need not be put forward in its 
behalf to justify its constitutionality. 

The friends of this measure can find ample authority in Virginia 
precedent to maintain the claim of the legislature to possess the power 
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to regulate the exercise of the authority to punish for contempts, and 
to restrict its application in the courts. They assert the power to cur- 
tail and restrict this authority of the courts, and do not consider that 
the present statute is an excessive exercise of this power. 

It will no doubt be conceded, that if there is any one respect in 
which the necessities of the situation render it proper that the courts 
should have a free hand, and unlimited power to punish according to 
the enormity of the offence, it is in case of direct contempts, violent, 
unseemly and contumelious behavior to the courts in the actual dis- 
charge of their duties. 

The new act has not amended the Code in this respect, but the Code 
itself furnishes a serious limitation upon the inherent powers of the 
court. One ground of objection to the recent statute is that it calls in 
a jury to determine whether an indirect contempt of court has been 
committed, and to fix the appropriate punishment, while the critics 
seem to have overlooked the fact that, accepting the Code as fixing the 
law of contempts in this State, it has provided for a jury to aid the 
courts in awarding the appropriate punishment in any given case of 
outrageous direct contempt. However violent the misconduct of the 
offender may be, and however well calculated it may be to bring the 
court into disrepute, unless an adequate punishment is immediately 
inflicted, the court cannot fine more than fifty dollars, or imprison 
more than ten days. Should it desire to see further punishment im- 
posed, it must call in a jury, and remit to them the determination of 
the fact of the contempt, and the appropriate punishment. 

This being true, and familiar law, it is hard to see why the provi- 
sion for jury trial in cases of indirect contempt should be viewed with 
such disfavor, as an anomalous and unheard-of innovation, destructive 
of the powers of our courts. 

If it is admitted that the legislature possesses the power, which it 
has certainly hitherto claimed to exercise, to limit the powers of our 
courts over the subject of contempts, subject to this restriction that it 
cannot regulate and restrict, so as to destroy, then as to any particular 
case of regulation, or restriction, the test to be applied, is whether it is 
a reasonable restriction ; if so, it is valid, but if it is unreasonable and 
destructive, it is void. Looking at the matter from this standpoint, 
it will be seen that a statute might be valid in part, and invalid in 
part; it might contain restrictions that were valid, and restrictions that 
were ultra vires and void. 
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For each application the test of reasonableness would be invoked 
to determine its validity. 

The recent statute might contain invalid provisions, and yet be valid 
in the very respect in which it was declared invalid by the circuit 
court. The facts in the case mentioned, which gave rise to the deci- 
sion of the court, are as follows: At a previous term of the court the 
accused had sent a telegram to his counsel announcing that he was 
sick. Upon the receipt of this telegram, his counsel secured a con- 
tinuance of the case. Ascertaining subsequently that this telegram 
was untrue, the. court directed the party to be summoned to show 
cause why he should not be punished for contempt of court. He ap- 
peared and asked for a jury under the statute. 

The court refused the jury, and declared the statute to be uncon- 
stitutional. Now, the position of the court cannot be maintained un- 
less both the old, and the recent acts are unconstitutional. 

It is true that under the present statute the court has the right to 
proceed against the defendant for this contempt, and to try the case 
itself, unless the defendant asks for a jury; but, under the Code, it 
had no right to proceed against him in any manner. 

I should like to know under which one of the heads given in the 
Code could this case be brought ? 

The Code has expressly defined the contempts which may be pro- 
ceeded against summarily, and this is not one of them. 

So, as to the power of the court in the premises in this particular 
case, the amending statute enlarges that power over the grant of 
authority in the Code, and gives it a right to proceed, which formerly 
it did not possess. 

If the provisions of the present statute, allowing the court to pro- 
ceed in such a case, but compelling it to furnish the accused with a 
jury if he requires one, are unreasonable and void, then, a fortiori, 
the provisions of the Code, which deny the court the right to proceed 
at all, are void and of no effect. The defendant under the Code 
could not be tried at all for his contempt, except by a jury, and if 
the requirements of the Code in this respect can be supported, then 
of course the provisions of the present act are valid, and the defendant 
was entitled to his jury. 

The limitations upon the powers of the court imposed by the Code, 
have been recognized at various times by our Supreme Court as a valid 
exercise of legislative power. 

The Circuit Superior Court of the county of Tazewell made a rule 
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upon two parties, D and L, to show cause why they should not be 
fined and imprisoned for contempt of court in intentionally concealing 
themselves during the session of the court, to prevent the sheriff from 
serving a subpoena upon them, issued by order of court, directing 
them to appear before the grand jury, then in session, as witnesses. 

The defendants appeared, and moved to be discharged on the 
ground that the acts -in the rule mentioned, did not constitute a con- 
tempt punishable in any manner by the court. 

The question was adjourned to the Supreme Court, which stated 
that, without intimating an opinion that the defendants might not be 
indicted for corruptly endeavoring to obstruct the administration of 
justice, they were unanimously of opinion that since the statute of 
1830-31, defining contempts, and limiting the powers of courts to inflict 
punishment for them, the acts imputed in the rule, did not amount to 
a contempt punishable in the summary manner contemplated by the 
rule, and therefore the rule should be discharged. 4 Leigh, p. 685. 

The Supreme Court of West Virginia (State v. Frew, supra) admits 
that this case, with its recognition of legislative control, was correctly 
decided by our court, but undertakes to place the correctness of the 
decision upon the ground that the then Constitution of Virginia gave 
the legislature the entire power to confer jurisdiction upon the courts. 
Accepting this as true, then this power to regulate and control still 
exists in an unimpaired degree in the legislature as to our circuit 
courts. The Constitution of 1849 says that the "jurisdiction of these 
tribunals [intending thereby all the State courts] shall be regulated 
by law." Compare this language with that of the present Constitu- 
tion, which is as follows: "The jurisdiction of these tribunals [refer- 
ring again to all the courts] shall be regulated by law, except so far 
as the same is conferred by this Constitution." It has been noted 
that no jurisdiction is conferred by the Constitution upon the circuit 
courts. 

It is noteworthy as an interesting coincidence, that Virginia and the 
United States, passed statutes on the subject of contempts in the same 
year. 

The case supra is an express recognition by our Supreme Court of 
the right resident in the legislature to define contempts, and limit the 
powers of the courts over the subject. 

If this case is considered sufficient authority to establish the provi- 
sions of the Code as constitutional, then from any point of view that 
may be taken, the defendant in the Lynchburg case was entitled to a 
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jury to try his case, and will ultimately secure one as a matter of 
right. 

Again, in 21 G., p. 504 et seq. (Wills' Case), it appears that our 
Supreme Court, while asserting the power to fine and imprison for 
contempt, to be incident in every court, and to be possessed ex necessi- 
tate rei, in order to protect the authority of the court, and to carry 
forward the administration of justice with a promptitude calculated to 
meet the exigency of each case, does not mean to maintain by this 
language, that the subject of contempts is beyond legislative regulation. 

The following is taken from the opinion: 

" And where it is not otherwise provided by statute, the sole adjudication of 
contempt, and the punishment thereof, belongs exclusively and without interfer- 
ence to each respective court. A commitment for contempt is a commitment in 
execution, and the judgment of conviction, unless the power to supervise is given 
by statute, is not subject to review in any other court, even upon a writ of habeas 
corpus." 

No case can furnish a clearer recognition on the part of our high- 
est court, of the legislative power to curtail the powers of the courts 
in the matter of contempts, and to furnish a right of appeal hitherto 
denied defendants in such cases. 

Critics of the present statute who are disposed to consider it as an 
unreasonable and improvident attack upon the powers of the courts, 
have evidently lost sight of the previous legislation of the State rela- 
tive to proceedings in contempt. 

It has long been the fixed policy of this State that, whatever the 
direct contempt, no greater fine than fifty dollars can be imposed by 
the courts, and as to those contempts which consist in contumelious 
newspaper strictures against the courts, and false and untrue reports 
of pending cases, to the detriment and scandal of public justice, the 
right of procedure has been entirely taken away. 

What are the considerations of public policy which lie behind this 
legislation ? 

The court which views the offence, and whose dignity is assailed by 
the violence of the defendant in its immediate presence, is charged 
with very limited powers of punishment, while the jury which is called 
in to the aid of the court, and which has to hear the evidence, can 
ascertain the ' ' fine and imprisonment proper to be fixed. " It is con- 
fidently asserted that this restriction of the power of punishment in 
cases of direct contempts, is a far more serious infringement upon the 
essential powers of a court of record, than any to be found in the act 



1898.] THE VIKGINIA STATUTE OF CONTEMPTS. 353 

of 1897-8, and an infringement which should certainly share the 
criticism directed against the later statute. 

But this and other infringements have been acquiesced in for such 
a length of time, that even in the absence of affirmative decisions, a 
presumption would be raised that the legislature has been exercising a 
power which was its rightful prerogative. 

In this connection I quote from the recent case of Brown v. Epps, 
91 Va., p. 723. Speaking of the conclusion to be reasonably drawn 
from the uninterrupted exercise by the justices of jurisdiction to try 
misdemeanors in this State, the court remarks: 

" Where it appears that courts of all grades, from justices of the peace to this 
court, have gone on uninterruptedly to exercise jurisdiction under a statute, and 
that during this time there has been no doubt entertained, nor question raised, as 
to the constitutionality of the law; when all this has been done in the presence of 
an able bar, a strong presumption Is raised that the attack has not been made 
upon the constitutionality of the law, because, in the judgment of the courts and 
the profession, no such ground of objection existed." 

The argument, mutatis mutandis, applies to the case in hand. 

Virginia is not the only State which has regulated the procedure in 
cases of contempt, and curtailed the extravagant powers of the courts. 
As far back as 1793 the State of Kentucky provided by an act, en- 
titled ' ' an act to more effectually secure the constitutional rights of 
the citizens of the Commonwealth," that no court, for any contempt, 
should inflict a fine exceeding ten pounds, or imprisonment more than 
one day, without the trial by jury to assess the quantity of the fine 
and determine the duration of the imprisonment. Dig. Ky. Stats. ; 
Mand. B., p. 426. 

A later statute curtailed the power of the court even further. Ky. 
Stats. 1894, sec. 1291. In all jury trials arising under this provision, 
the truth of the matter can be given in evidence. Witnesses and 
jurors for disobeying a summons cannot be fined more than thirty dol- 
lars. A party violently disturbing a court cannot be fined at the dis- 
cretion of the court, but, by express provision of the statute, he may 
be fined and imprisoned at the discretion of the jury. No court is 
allowed to proceed against a person for animadversions, spoken or 
written, directed against the conduct of the court, but not in its 
presence. 

These are grave reductions of the powers usually claimed for courts 
of record, but it has not been discovered that those provisions for a 
liberal use of juries to aid the Kentucky courts, in ascertaining and 
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punishing contempts of their authority, have diminished the just au- 
thority of those courts, or exposed them to public derision and con- 
tempt. 

Wisconsin regulates contempt proceedings in her courts, and by 
statute has largely diminished the number of contempts which may be 
summarily punished. 

The case of State v. Circuit Court of Eau Claire County, N. W. 
Reporter (October, 1897), p. 193, is a notable one, and furnishes a 
striking illustration of the propriety of modifying the ancient powers 
of the courts, by statutory enactments in the interests of justice and 
personal liberty. A newspaper editor and an attorney, using the col- 
umns of the local paper, directed some severe strictures towards Judge 
Bailey, then holding court. A rule, returnable almost instanter, was 
made against them to show cause. They appeared, and filing an 
affidavit of prejudice, asked for a change of venue. This was denied 
them. They then filed an affidavit alleging the truth of the articles, 
and obtained a writ of prohibition, forbidding the Circuit Court to 
proceed further. The Circuit Court thereupon discontinued its efforts 
to punish the defendants for the original publication, but proceeded to 
find thenrguilty of a new contempt, consisting in filing the affidavit 
asserting the truth of the charges, and committed the defendants to 
jail for thirty days, directing the imprisonment to begin at once. 

The action of the Circuit Court was entirely overruled in the Su- 
preme Court, in an elaborate opinion: but without the statute the 
Supreme Court would have been powerless to interfere and correct 
this gross abuse of power. Nothing could have been more unbecom- 
ing than the conduct of the circuit judge, and no case could more 
forcibly illustrate the propriety of modern legislation, restricting the 
common law despotic powers of the courts. Here was a man enraged 
by the publications against him, and therefore in anything but a 
judicial frame of mind; who was practically as unfitted to try the case, 
and to do justice, as he would have been to try a case in which he 
had a pecuniary interest, but who declined to remove the cause, and 
when forbidden by the appellate court to proceed further, absolutely 
made the bona fide defence of the parties a new contempt, and ordered 
them to be confined for thirty days. 

If the defendants had been given the right of jury trial such a 
scene would have been impossible. 

The Supreme Court of Wisconsin, in deciding the appeal, adverted 
to the familiar principle, that the power to punish acts of contempt is 
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inherent and necessary, cited Perceval v. State, and other authorities 
quoted by the Register, and concluded that the power to punish for 
contempt may be regulated by statute, and the manner of its exercise 
prescribed, but it cannot be entirely taken away, nor its efficiency so 
impaired and abridged as to leave the court without power to compel 
the due respect and obedience which is essential to preserve its char- 
acter as a judicial tribunal. 

Accepting this as a just conclusion, it may be safely said that the 
Virginia statute has not left our courts without power to compel due 
respect and obedience, and therefore is not amenable to the criticism 
of being ' ' vicious legislation. ' ' 

Lack of space forbids citations from the statutes of other States 
restricting proceedings in contempt. 

There are certain minor criticisms of the present act which may be 
briefly noted. 

One objector urges that it compels the court to submit the question 
of its outraged dignity to a jury, with all the delays, and incongrui- 
ties incident thereto. 

Important issues of life and death are daily submitted to juries, 
and it is not perceived why the outraged dignity of courts may not be 
submitted to the same functionaries. 

As a matter of fact we have seen that the Code itself requires a 
jury for just such a case as the one in which the constitutionality of 
the act was drawn in question, as well as for many other cases of con- 
tempt involving outraged dignity. 

Another objection is that the recent statute requires the court to 
submit to a jury in a case of indirect contempt, the determination of 
both the fact of the contempt, and the amount of the punishment, and 
the question is asked, "Suppose the jury acquits in such a case, what 
position does the court occupy towards the world, and what respect 
would the people thereafter have for the courts ? ' ' 

Now, mark you, this is in a case in which the sole question is whether 
the defendant has violated an order of the court, and as the court has 
not passed on the conduct of the defendant, it is not perceived that the 
failure of the jury to convict involves any reflection upon the court. 

But I will put a query to the Register. Take this case which may 
arise at any time. A drunken rowdy enters a court room, insults the 
judge then sitting, defies the sheriff and his assistants, and runs amuck 
until he is finally subdued by violence. 



356 VIRGINIA LAW REGISTER. [Oct., 

His violation of decency and propriety is palpable and outrageous, 
his contempt of court is flagrant and indecent. 

The court fines and imprisons the offender to the full limit of ten 
days and fifty dollars, and feeling that the punishment is grossly in- 
adequate, he calls in a jury under section 3771 and submits his " out- 
raged dignity to them." 

Now, suppose in such a case, the jury acquits, "what position will 
the court occupy towards the world ? " 

Another critic objects that for the trial of an indirect contempt in 
which a jury is demanded, the judge will be required to prepare a 
written accusation, and fix the time for the trial of the case. Is that 
a hardship ? It has been specifically decided that ' ' proceedings to 
punish for contempt are criminal" (see 88 N. Y. 626, and Ex parte 
Gould, 21 L. R. A., p. 750), and as the defendants in trials for in- 
direct contempts are required to be brought into court to meet a 
charge, is there any reason why that charge should not be presented 
in detailed form ? Again, it is objected that the court will be in the 
undignified attitude of judge on the bench, and counsel for itself before 
the jury. Well, dignity had better suffer than an injustice be done, 
and injustice has been done in many proceedings for contempt. 

But again answering a question by a question, I ask what is the 
attitude of a judge in any contempt proceeding ? 

The Supreme Court of Wisconsin has answered this query in the 
case supra, when it says that in such a proceeding the court is accuser, 
judge, and jury. Another case describes the court in contempt pro- 
ceedings as judge, jury and prosecuting attorney, prosecuting his own 
case, in his own court, before himself. What is the attitude of a Vir- 
ginia court proceeding under section 3771 ? 

Another objection is to the effect that the provisions relating to the 
jury are not very elaborate. This is true, but the statute goes into 
detail as fully as section 3771, and it was not considered necessary to 
descend into greater minuteness. 

Still another objection is to the effect that the Supreme Court cannot 
impanel a jury, and that therefore its power to enforce its decrees is 
practically destroyed. 

Two answers may be given to this suggestion. First, if the pro- 
visions in the Code relating to contempts and providing for juries in 
certain cases, do not apply to the Supreme Court, then the present 
statute does not apply to that tribunal. Second, if the sections in 
chapter 183 of the Code apply to the Supreme Court, and that court 
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is thereby legally empowered to impanel a jury under section 3771, 
then no greater difficulty is presented in impanelling a jury under the 
amending statute. 

There are certain general considerations which render it proper that, 
so far as possible, cases of contempt involving the personal liberty of 
the citizen, should be tried by juries. 

The "lodgment of the power in any one man, even sitting as a 
judge, to determine whether personal liberty shall be taken, is some- 
thing inconsistent with the genius of our institutions." 

To a limited degree this power has been confided to the courts, to 
' ' be held in trust by them for the security and benefit of the people. ' ' 
36 Miss. 341. 

It being a power which arises and is based upon necessity, it must 
be measured and limited by the necessity which calls it into existence. 
Wisconsin case, supra. 

Its abuse in cases of direct contempts involves individual hard- 
ships, which to some extent are rectified by the provisions for writs of 
error, but its abuse in connection with the receut usurpations of au- 
thority, gravely affects the larger interests of society. 

The application, so far as possible, of the jury system to the trials 
of contempts, is the extension of a system which has been the subject 
of the most vivid encomiums, and which in the last few decades has 
been adopted by all the great nations of the world. 

The sweeping use of the injunction in later years, and the applica- 
tion of the power to punish for contempt, have brought into bold 
relief the tyrannical and unjust methods of procedure in vogue in the 
courts. An injunction is issued affecting thousands of people, and hun- 
dreds of square miles of territory. 

Later an individual is charged with violation of the order, and a 
plain issue of fact is presented, proper for jury trial; but what is the 
course of procedure ? 

The defendant is summoned upon ex parte affidavits to show cause 
why he should not be punished for his contempt. 

The defendant may desire to deny in detail the acts of imputed mis- 
conduct, and to enquire into and assail the veracity of the witnesses 
who appear against him, but these rights are denied him at present. 
It has been well said that in judicial proceedings, more perjury has 
been committed in ex parte affidavits, than in any other, and all other 
proceedings. 

Under the prevalent existing forms the defendant need not be con- 
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fronted with the ex parte affiants. He doea not see the witnesses, and 
when the affidavits are read, he may, or he may not, have time to pre- 
pare his defence. 

In the Federal courts no appeal lies from any contempt conviction, 
where the court has jurisdiction. This fact has been recently em- 
phasized in certain notable cases. 

The attempt to replace this arbitrary and tyrannical procedure, with 
one which gives the defendant certain fundamental and essential 
rights, is not an attack upon law, order, and society itself. 

Another reason why the courts so far as possible should not try cases 
of contempt, is that there is a personal element in the matter, which 
is likely to, and often does, affect the justice of their decisions. Judges 
are not mere reasoning machines. They are simply fallible officials 
created of fallible men. They carry on the bench the defects of dis- 
position, idiosyncrasies, and temper, which they possess at the bar. 

It is impossible for them to view the violations of their orders as an 
abstract proposition. It is not a mere order of court which has been 
violated, but it is " my order ' ' which the defendant has set at nought. 
The personal equation enters into the subject matter. 

A judge cannot try cases in which he has any pecuniary interest, 
however slight, without losing public confidence and respect. In like 
manner frequent trials of contempts by the courts, with the knowledge 
on the part of the public of this personal interest, impairs public con- 
fidence in the justice of the decisions, and weakens public respect for 
the courts. It cannot be denied that the most widespread dissatisfac- 
tion has grown out of the recent numerous trials for contempt in the 
Federal courts. 

Courts cannot coerce the respect of the people for themselves, or 
their decisions, and when public confidence is weakened in the courts, 
the usefulness of those tribunals is most seriously impaired. 

Since the exercise of the recent jurisdiction by the courts has pro- 
voked so much dissatisfaction, and adverse criticism, it would seem to 
be the part of wisdom to call to the exercise of this jurisdiction such 
aids as will make it more acceptable to the general public. 

This has been the great value of the jury in Anglo-Saxon communi- 
ties, that by admitting the public into participation in the administra- 
tion of the criminal laws, it has engendered confidence in the justice 
and propriety of the decisions, and thus given stability to the govern- 
ment. 

' ' It must be remembered that the habitual use of laymen in the 
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administration of justice as triers of fact, greatly reconciles the body 
of the people to the decision of controversy by legal proceedings." 
Harvard Law Review, supra. 

English history is replete with examples showing that the king and 
his judges would have subverted the rights and liberties of the Eng- 
lish people, but for the good sense and patriotism of English juries. 
It is to the verdicts of juries, and not to the opinions of courts, that 
the English people are chiefly indebted for some of their most precious 
rights and liberties. And now lest some one may say that this is the 
declamation of a political orator, I hasten to state that it is taken from 
the opinion of Judge Caldwell in the Oxley Stave Case. 

The fundamental error in the position of the critics of the statute, 
is that the Virginia legislature intended to attack the just authority of 
the courts, and that because jury trial is afforded, it will invite con- 
tempt of the authority and orders of the courts. Such was not our 
view, and such will not be the result. 

In what proper sense can the legislature be said to have taken from 
the courts the power to enforce obedience to their orders, and to com- 
pel respect for their authority ? 

It has left them a large power of summary punishment. It has not 
reduced the amount of punishment which may be inflicted. It has 
changed the machinery of punishment, but the new machinery is set 
in motion by the court, and controlled by it, so far as it is proper that 
it should be controlled. It has furnished the court in certain cases, to 
ascertain, and punish infractions of its orders, with that same jury 
which the State uses to punish infractions of the laws of the land. 
The use of juries has not hitherto proved an invitation to commit 
crime, but upon them has rested the administration of the criminal 
laws, the peace, safety, and order of society. They are fully cogniz- 
ant of the gravity of their duties, and in trials for contempt they 
will readily recognize the importance of upholding the dignity, and 
just authority of the courts in all proper cases. The issues to be sub- 
mitted to them will be clear cut, and easily understood. The use of 
the jury has always been relied upon to promote order, compel obe- 
dience, and secure respect, not to induce disorder, and weaken consti- 
tuted authority. 

It may be true, and probably will be true, that there will be cases 
of acquittal by juries, which would have resulted in convictions if 
submitted to the courts. But there are many cases of conviction by 
the courts which should have been acquittals, as shown by the re- 
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versals in the appellate courts. No, the powers of the courts to do 
justice have not been improperly abridged by this extension of the use 
of juries. Their power to do injustice may have been abridged, but, 
if so, well and good. To suggest that the juries will not be to the 
full, as eager to see the laws enforced, the authority of the courts up- 
held in all proper cases, and the appropriate punishment inflicted, as 
the courts implies a distrust of the jury system. A merely contuma- 
cious defendant will not be upheld in his contumacy by a jury, any 
more than he would be by the court. 

And, again, the jury will be the more likely to affix the appropriate 
punishment, because it will approach each case in a more dispassionate 
frame of mind, than the court can possibly possess. 

The juries will do their duty. "To suppose otherwise is a distrust 
of the jury, and a distrust of the jury is a distrust of the people, and 
a distrust of the people means the overthrow of the government our 
fathers founded." Judge Caldwell's opinion, supra. And at this 
point it may be relevant to reproduce what our own court said in the 
case of Brown v. Epps, 91 Va., p. 738: 

"To my mind this judgment does not show a full appreciation of the value of 
a jury as an instrument in the administration of justice. Long experience with 
juries has satisfied me that all the encomiums passed upon them have done them 
no more than justice. If, in the face of a plain duty under the law, a jury is so 
easily swayed and influenced in its judgment, and is so incapable of being con- 
trolled by the law and evidence before them, then my estimate of the value of 
jury trials must be reconsidered." 

The members of the judiciary committees of the two branches of 
the Virginia legislature who considered, and approved the recent stat- 
ute, did so, not because they had any lack of confidence in our courts, 
as compared with any courts in the United States, or in the civilized 
world for that matter, but because they viewed with apprehension the 
government by injunction cases, and recognized that from the weight 
of authority which these cases afforded, they would probably be fol- 
lowed in Virginia. In one case they have been followed. They be- 
lieved that they should anticipate this situation. They believed with 
Judge Caldwell, and many other eminent jurists, that the "spirit of 
our institutions is opposed to this use of chancery jurisdiction, to rob 
defendants by indirection of jury trial." They believed with him 
"that the mandatory provisions of our constitutions should not be 
nullified by mustering against them a little horde of equity maxims." 
They believed, moreover, that with the exercise of this power, coupled 
with the use of juries, its potentiality for mischief would be nullified. 
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They believed further, that apart from the considerations proceeding 
from the government by injunction cases, it was proper to extend the 
right of jury trial in trials for contempt. It was not considered as 
an attack upon the just authority of the courts. One of the most 
ardent supporters of the bill in the Senate, was just preparing to leave 
that body to take a place upon the circuit bench in his district. 

The courts still possess summary power in all cases of direct con- 
tempt, which are sufficiently numerous, and a new jurisdiction to try 
cases of indirect contempt, subject to the right of the defendant to re- 
quire a jury. In addition, the substantive contempts are still the sub- 
ject of indictment under the common law. Upon a view of these large 
powers, why should it be said that the courts are powerless to enforce 
their orders, to preserve their authority, or to maintain their dignity ? 

Presumably the recent statute is constitutional. The Constitution 
requires the concurrence of a majority of the judges elected to the 
Supreme Court to declare a law unconstitutional by reason of its re- 
pugnance to the Constitution of the State, and the present court in the 
case of Smoot v. B. and L. Association, 29 S. E. 748, has declared 
that, "with reference to the policy, or impolicy of the acts of the 
General Assembly, the courts have no concern. Unless clearly repug- 
nant to the Constitution of the State or of the United States, we have 
no choice but to construe, and enforce them." 

It is submitted that for various reasons the contempts statute was a 
reasonable and valid exercise of legislative authority. 

E. W. Saunders. 

Rocky Mount, Va. 



LOCALITY OF A PERSONAL ACTION AGAINST A 
SINGLE NON-RESIDENT DEFENDANT. 



At common law all personal actions are transitory, and may be 
brought in whatever jurisdiction the defendant is found and served 
with process, no matter where he resides or where the cause of action 
arose. Chitty's Blackstone, Vol. II, Bk. Ill, 384; 1 Rob. Pr. fnew), 
pp. 316, 353-4-6-7; Beime v. Rosser, 26 Gratt. 537. 

In 1792 a statute was enacted in Virginia which provided that a 
capias ad respondendum should not be issued against any person in a 
district other than that in which he resides, until a "non est in- 
ventus" has been returned in his own district, on the same cause of 



